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TURKEY’S FAILURE TO HONOUR HER COMMITMENTS TO PROTECT THE ECUMENICAL PATRIARCHATE AND THE ORTHODOX CHRISTIAN MINORITY

Accession negotiations started with Turkey on the basis that this candidate state sufficiently meets the criteria set by the Copenhagen European Council in 1993.

Article 6 of the Consolidated Version of the Treaty on European Union asserts that the Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to the Member States, since they resulted from the constitutional traditions common to the Member States, as general principles of Community Law. Therefore, acceptance of these principles is a condition for membership and candidate States are expected to comply fully with these principles prior to their accession to the European Union.

  The second paragraph of Article 6 asserts that the Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950.

  It goes without saying that the minority rights guaranteed by international human and minority rights instruments Turkey has ratified or acceded to, are included in human rights and fundamental freedoms, Turkey as a candidate State, is expected to safe-guard virtually [1].

  Reference will be made to the provisions of the Lausanne Treaty signed on July 24,1923, pertaining to the protection of minorities (Articles 37-44) See APPENDIX I.

   Treatment of minorities has been a sensitive question in the accession negotiations with Latvia, Estonia, Hungary, Slovakia, Romania, the Czech Republic and Bulgaria [2].

    We will focus our developments on the following pending issues of major importance:

I. Respect for Orthodox Christians religious feelings

1. Turkey’s  humiliating treatment of the Ecumenical Patriarchate 

  Turkey’s persistent refusal to recognize the Ecumenical character,  i.e. the universal ecclesiastical jurisdiction of the Patriarchate based in Istanbul’s district called Fener, insults Orthodox Christians religious feelings. The Ecumenical Patriarch is the spiritual leader of the Orthodox Christian Church. Ecumenical Patriarchate’s status as the highest spiritual authority of the Orthodox Christian Church, was consecrated by the third Canon of the Second Ecumenical Council, held in Constantinople in 381 A.D. and the Canon 28 of the Fourth Ecumenical Council, held in Chalcedon [3] in 451 A.D.

 When the Ecumenical Patriarch travels abroad, he is received by foreign state and religious authorities with all honours due to a Head of State. It is not meant that the Ecumenical Patriarch presides over any “State”. According to Protocol, these honours are done to the Ecumenical Patriarch in his capacity as the spiritual Head of the Orthodox Christian Church.

 Furthermore Turkish Authorities refuse to recognize the legal entity of the Ecumenical Patriarchate. This refusal of the Turkish Authorities enables them to confiscate Ecumenical Patriarchate’s assets deemed to be …. ownerless! The case of the Orphanage on the island of Buyukada (Prinkipos), arbitrarily and illegally seized by Turkish Authorities which refuse to recognize the Ecumenical Patriarchate’s deed of property, illustrates this absurdity!

2. The ban on the Halki Theological Seminary

In 1971, the Turkish Government closed the Theological Seminary on the island of Heybeliada (Halki).This Theological Seminary was the only training facility for Orthodox clergy in Turkey.  Consequently, Orthodox clergy must train abroad. In a democratic and secular state, the one Turkey claims to be, the ban on a Theological Seminary, which has never created any problem to Turkish Authorities, is inconceivable. The argument that this Theological Seminary training few tens of priests threatens the secular character or even the ….National Security…..of the Turkish Republic can hardly be understood! The religious freedom includes the possibility of giving religious educations and training clergy destined for the performance of worship ritual. Therefore, the ban on the Halki (Heybeliada) Theological Seminary infringes Articles 38 parag.2, 40 and 42 parag.3 of the Lausanne Treaty.

These policies are not compatible with the aforesaid provisions of the Lausanne Treaty and show a total lack of respect for Orthodox Christians religious feelings.

II. Restricted property rights

1. Immovable property rights

We draw your attention to the fact that persons of Greek nationality and of Greek descent, even though if they are citizens of a third State, can not acquire and dispose of immovable property in Turkey. This ban was put by a secret decree (see APPENDIX II) dated November 2, 1964. It seems that this “secret decree” is still kept in force since some tribunals in Istanbul overrule Greek citizens’ demands for registering in their name immovable property situated in Turkey that they inherit from Greek citizens or persons of Greek descent. By this stratagem the Turkish Treasury appropriated and still is appropriating the very important immovable properties situated in Turkey belonging to Greek citizens, who were expelled by the Turkish Government in 1964.

The case of “Foka Brothers” brought before the European Court of Human Rights illustrates the impasse of the relevant Turkish legislation. The fact that Greek citizens have been deprived of the right to enjoy and dispose of their immovable property appropriated by the Turkish Treasury infringes Articles 37, 39 and 40 of the Lausanne Treaty. 

The right to property is guaranteed by article 1 of Protocol Nr 1 to the European Convention on Human Rights. The European Court of Justice has recognized the right of property as one of the fundamental rights forming part of the general principles based on the constitutional traditions of the member states [4]. 

The Turkish law Nr.5444/2006 recently voted by the Turkish parliament is not in line with the European approach to the right to property, since it recognizes the immovable property right to foreign citizens on condition of reciprocity. Such a restrictive condition is not compatible with EU’s standards Turkey is expected to comply with. 

2. Illegal restrictions on Non-Muslim Foundations property rights.

In 1936, the Non-Muslim Foundations were called to declare their assets in compliance with the Law on Foundations (Law Nr 2762/1935). Thirty-eight years later, in 1974, the Court of Cassation (Yargitay) decided that the Non-Muslim Foundations could not acquire immovable property other than that declared in the written statement (Beyanname) submitted to the competent authorities in 1936. Consequently, immovable property acquired by the Non-Muslim Foundations after 1936 should be returned to their owners or to their heirs and, in their absence, to the Turkish Treasury. By this stratagem, the latter appropriated immovable properties of great value.

The impact of the new law on foundations is going to be assessed once it has been enforced.

 Nevertheless, in the light of the European approach to the right to property as one of the general principles of the EU Law, Turkey has to accept entirely and sincerely, the immovable properties of the aforesaid Foundations which were illegally seized should be given back to their legal owners. Sales of illegally seized properties and arbitrary confiscations of properties belonging to the Non-Muslim Foundations should stop immediately. Such arbitrary practices suit to regimes believed to have disappeared for ever.
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APPENDIX I

TREATY OF PEACE WITH TURKEY SIGNED AT LAUSANNE
JULY 24, 1923
THE BRITISH EMPIRE, FRANCE, ITALY, JAPAN, GREECE, ROUMANIA and the SERB-CROAT-SLOVENE STATE,

of the one part,

and TURKEY,

SECTION III.
PROTECTION OF MINORITIES.


ARTICLE 37.

Turkey undertakes that the stipulations contained in Articles 38 to 44 shall be recognised as fundamental laws, and that no law, no regulation, nor official action shall conflict or interfere with these stipulations, nor shall any law, regulation, nor official action prevail over them. 

ARTICLE 38.

The Turkish Government undertakes to assure full and complete protection of life and liberty to all inhabitants of Turkey without distinction of birth, nationality, language, race or religion. 

All inhabitants of Turkey shall be entitled to free exercise, whether in public or private, of any creed, religion or belief, the observance of which shall not be incompatible with public order and good morals. 

Non-Moslem minorities will enjoy full freedom of movement and of emigration, subject to the measures applied, on the whole or on part of the territory, to all Turkish nationals, and which may be taken by the Turkish Government for national defence, or for the maintenance of public order. 

ARTICLE 39.

Turkish nationals belonging to non-Moslem minorities will enjoy the same civil and political rights as Moslems. 

All the inhabitants of Turkey, without distinction of religion, shall be equal before the law. 

Differences of religion, creed or confession shall not prejudice any Turkish national in matters relating to the enjoyment of civil or political rights, as, for instance, admission to public employments, functions and honours, or the exercise of professions and industries. 

No restrictions shall be imposed on the free use by any Turkish national of any language in private intercourse, in commerce, religion, in the press, or in publications of any kind or at public meetings. 

Notwithstanding the existence of the official language, adequate facilities shall be given to Turkish nationals of non-Turkish speech for the oral use of their own language before the Courts. 

ARTICLE 40.

Turkish nationals belonging to non-Moslem minorities shall enjoy the same treatment and security in law and in fact as other Turkish nationals. In particular, they shall have an equal right to establish, manage and control at their own expense, any charitable, religious and social institutions, any schools and other establishments for instruction and education, with the right to use their own language and to exercise their own religion freely therein. 

ARTICLE 41.

As regards public instruction, the Turkish Government will grant in those towns and districts, where a considerable proportion of non-Moslem nationals are resident, adequate facilities for ensuring that in the primary schools the instruction shall be given to the children of such Turkish nationals through the medium of their own language. This provision will not prevent the Turkish Government from making the teaching of the Turkish language obligatory in the said schools. 

In towns and districts where there is a considerable proportion of Turkish nationals belonging to non-Moslem minorities, these minorities shall be assured an equitable share in the enjoyment and application of the sums which may be provided out of public funds under the State, municipal or other budgets for educational, religious, or charitable purposes. 

The sums in question shall be paid to the qualified representatives of the establishments and institutions concerned. 

ARTICLE 42.

The Turkish Government undertakes to take, as regards non-Moslem minorities, in so far as concerns their family law or personal status, measures permitting the settlement of these questions in accordance with the customs of those minorities. 

These measures will be elaborated by special Commissions composed of representatives of the Turkish Government and of representatives of each of the minorities concerned in equal number. In case of divergence, the Turkish Government and the Council of the League of Nations will appoint in agreement an umpire chosen from amongst European lawyers. 

The Turkish Government undertakes to grant full protection to the churches, synagogues, cemeteries, and other religious establishments of the above-mentioned minorities. All facilities and authorisation will be granted to the pious foundations, and to the religious and charitable institutions of the said minorities at present existing in Turkey, and the Turkish Government will not refuse, for the formation of new religious and charitable institutions, any of the necessary facilities which are guaranteed to other private institutions of that nature. 

ARTICLE 43.

Turkish nationals belonging to non-Moslem minorities shall not be compelled to perform any act which constitutes a violation of their faith or religious observances, and shall not be placed under any disability by reason of their refusal to attend Courts of Law or to perform any legal business on their weekly day of rest. 

This provision, however, shall not exempt such Turkish nationals from such obligations as shall be imposed upon all other Turkish nationals for the preservation of public order. 

ARTICLE 44.

Turkey agrees that, in so far as the preceding Articles of this Section affect non-Moslem nationals of Turkey, these provisions constitute obligations of international concern and shall be placed under the guarantee of the League of Nations. They shall not be modified without the assent of the majority of the Council of the League of Nations. The British Empire, France, Italy and Japan hereby agree not to withhold their assent to any modification in these Articles which is in due form assented to by a majority of the Council of the League of Nations. 

Turkey agrees that any Member of the Council of the League of Nations shall have the right to bring to the attention of the Council any infraction or danger of infraction of any of these obligations, and that the Council may thereupon take such action and give such directions as it may deem proper and effective in the circumstances. 

Turkey further agrees that any difference of opinion as to questions of law or of fact arising out of these Articles between the Turkish Government and any one of the other Signatory Powers or any other Power, a member of the Council of the League of Nations, shall be held to be a dispute of an international character under Article 14 of the Covenant of the League of Nations. The Turkish Government hereby consents that any such dispute shall, if the other party thereto demands, be referred to the Permanent Court of International Justice. The decision of the Permanent Court shall be final and shall have the same force and effect as an award under Article 13 of the Covenant. 

APPENDIX II

“THE SECRET DECREE of 1964” – KARARNAME

Date of decision 2 November 1964

DECREE

Number of decision: 6/3801

  The Ministerial Council, on the basis of the proposal dated 16 September 1964 No.L6(22)D.V.3.382 of the Ministry of Foreign Affairs and the provisions of the first article of Law 1062, has decided upon the following as counterbalancing the losses which have been caused to Turkish citizens in Greece by the various acts and the various measures of the Greek Government.

1. Any act in connection with the transfer of the ownership of immovables and of other real rights over immovables which are situated in Turkey and belong to persons of Greek nationality, as well as any other act which would have as a consequence the transfer of the above rights is hereby suspended.

2. a. Any purchase price, revenue, income, etc. realised by immovables situated in Turkey and belonging to persons of Greek nationality shall be blocked without any exception.

    b. Any act for the unblocking of the accounts or the moneys which have been blocked because they related to revenues from immovables of the above persons or which which are to be blocked in accordance with the provisions of the present decision is hereby suspended (apart from expenses for the maintenance and living expenses of those in Turkey who have a blocked account and have no other means or income for their maintenance. These expenses must not exceed the sum of 1500 TL a month).

 3. The provisions of the first and second article of the present decision shall not be implemented in cases of collection and monitoring of debts of any kind to the State or to public law legal persons, for taxes, duties, charges, etc.

4. In the event of the compulsory purchase of the above-mentioned immovables, the provision of the first article of the present decision shall not be implemented.

5. Without prejudice to the provision of the third article and apart from the instance as to the monitoring and execution of a non-appealable court decision, for the purposes of the collection of a debt, it shall not be possible for the immovables to be seized and compulsory sold by the organ executing the decision.

6. It shall not be possible for division or distribution of an immovable to be carried out by common consent of all the shareholders and following a unanimous decision on their part if there are among them shareholders of Greek nationality, and dissolution of the joint ownership may be effected only by a non-appealable judicial decision and on condition that the sum to which the shareholder of Greek nationality is entitled will be subject to the provisions of paragraph (a) of the second article of this decision.

7. The provisions of the present government decision shall not be implemented in the case of persons of Greek nationality who are not also of Greek descent.

8.A change of nationality effected after the coming into force of this government decision on the part of persons of Greek Nationality shall not be taken into account.

9. The courts and the other judicial authorities must take into account the above matters and, in cases where they discover any act or action contrary to the provisions of the present government decision, must immediately inform the Tax Office of their district as to the case in question.
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