Chapter 6

Report on Greece

6.1 The concept of property in Greece

6.1.1 In general

Under Greek law, the term “property” is defined as the right to use,
enjoy and possess a determinant thing and the right to exclude others
from same. In other words property is the full and absolute power
to exclusively control and use for one’s own purposes, that which is
owned.

In civil law, the terms “ property” and “ ownership” are both used
to describe the foregoing control of the owner over the thing in the
sense of the corporeal object (movable or immovable, namely land and
tangible property), whereas in constitution law, property, which is pro-
tected under article 17 par. 1 of the Greek Constitution, is conceived in
a much broader sense so as to include intangible or abstract property
(stocks, bonds, bank deposits ) and intellectual property (copyrights,
trademarks etc.) as well.

Nevertheless not everything can be property, thus the air and the
water in the sea belong to none. In principle, only those objects or ideas
that can be economically, p-physically or otherwise excluded from can
be considered property.

In the context of the present report, property shall be understood
in the legal framework of civil law, namely as the right over things, in
the foregoing sense and more specifically, over real property.

4

6.1.2 Real property

Real property is not just the ownership of land and buildings, it in-
cludes many legal relationships, that are purely conceptual such as the
usufruct, which describes the legal right to utilize and derive profit
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from property that belongs to another person, or the easement, where
a neighboring property may have some right over another’s property,
or the right of way, namely the right to pass over another’s property
etc.

According to article 1000 of the Greek Civil Code(G.C.C) “the
owner of a thing is entitled to use it and dispose it at will, as well
as to exclude others from same, provided that he do not act in disre-
spect of the law or the rights of others”.

That means that despite the fact that the owner has full, absolute
and exclusive power of control over the thing, the exercise of such power
is not without certain limits. The laws as well as the rights of others
form under article 1000 GCC the framework within which the powers
of the owner may be exercised.

6.2 Situation of Real Estate in Greece

Nowadays, real estate has become an almost worldwide legal term that
encompasses land along with anything permanently affixed to the land,
such as buildings, destined for residential and/or professional/business
use.

6.2.1 Legal Aspects of real estate

Under Greek law, there are certain restrictions and rules regarding real
estate development in general.

The most important ones are set forth by Presidential Decree 14/1999
constituting a codification of the essential legislation on Urban Con-
struction and aiming to the protection of the environment, of the nat-
ural, artistic and historic heritage, the local identity of an area and to
the improvement of the quality of living of the inhabitants.

The Greek law provides prohibitions, restrictions and guidance about
building sizes, uses and features in areas of particular natural beauty,
in forest zones, historic or archeological sites, in the historic center of
cities or traditional urban units either for housing or business use.

Furthermore, Greek law provides general prohibitions with regard
to the use of land distinguishing between purely residential zones, zones
of general residence where limited commercial and professional use is
allowed, zones of general city centre use as well as light or heavy in-
dustrial zones, tourist and recreational zones etc ( art.229- 240 of PD
14/1999).

The law also provides restrictions with regard to the density and
the size of buildings. For instance, in certain areas, as specified by the
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law, may not be allowed the construction of multi- storey apartment
buildings or there may be limits to the number of floors a building may
have from one area to another or the surface of a plot that it may be
built on or the space that must be left around the building.

In general, no construction or land development for any use may
take place without a prior construction permit issued by the competent
urban authorities. Such permit is required in order to make sure that
all conditions and prerequisites of the law are met particularly with
respect to the size and volume of the building which is directly related
to the size of the land on which it will be built, the standards of safety,
hygiene and aesthetics of the buildings etc ( art. 160 of P.D. 14/1999).
Even though substantial freedom is allowed yet styles, safety, and often
materials in practical ways may be enforced.

6.2.2 The real estate business in Greece

In recent years, real estate business in Greece has known a substantial
growth. The reasons for such growth may be traced in a number of
factors.

e The 2004 Olympics Games hosted by Athens have definitely given
a big boost in the construction business. Athens has changed in
shape as new airport, new roads, new transportation means, new
bridges and new sport venues and centers have been built.

e Declining satisfaction with the urban environment, despite recent
improvements, has cause a continuing migration to the suburbs
of Athens and nearest smaller towns and rural areas in pursue
of a better quality of live. Undoubtedly, the construction of new
ring roads and railways (both metropolitan and suburban) have
played a significant role to such urban exodus which is expected
to rise further in the years to come.

e Financial and economic factors have definitely a big share in this
development. Mortgage loans have become less expensive and
easier to get. That, together with the dramatic drop both in
the Stock Exchange Market and the interest rate for savings ac-
counts, have led many to turn to real estate either for investing
money, mostly savings or for capitalizing money formerly spent
for renting property. The competition among the Banks in the
area of mortgage loans and the variety of products offered, has
been a significant help for the development of real estate business
in Greece despite the fact that the prices of properties have also
dramatically increased during the last years.
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With the development of private property, real estate has become
a major area of business. Purchasing real estate requires a significant
investment, and each parcel of land has unique characteristics, so the
real estate industry has evolved into several distinct fields. Specialists
are often called on to valuate real estate and facilitate transactions.
Some kinds of real estate businesses include:

e Appraisal: Professional valuation services.
e Brokerage: Assisting buyers and sellers in transactions.

e Development: Improving land for use by adding or replacing
buildings.

e Property management - Managing a property for its owner(s).

e Relocation services: Relocating people or business.

6.3 Property rental

6.3.1 Legal frame work for property rental

For several years, renting a property for housing had been subject to
the protection of the law in favour always of the tenant and not the
owner.

However by virtue of law 2235/1994, house rental was liberated with
effect as of 01/07 /1997 and the obligatory provisions of law 1703/1987
as it stood amended by subsequent laws, were successively abolished
save from the provisions of article 2 par.1 with regard to the duration
of the lease agreement.

Therefore, lease agreements of properties for housing use are freely
negotiated save from the following.

e The minimum term of a house lease agreement is by the law set
to three (3) years regardless of any other agreement between the
parties.

e Unless otherwise expressly provided for by the parties, in the
event that the term of the lease agreement is extended as above,
the agreed monthly rent is adjusted by 75% of the inflation index
published by the competent authority of the Bank of Greece for
the previous year.

As it regards commercial rental, namely rental for use other than
housing (commercial, professional etc), it is governed by P. D 34/1995
on “the codification of legislation on commercial lease agreements”
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6.3.2 Cost of property rental

In principle the cost of rental in Greece is not particularly high as
it regards housing. However, that may depend on the circumstances.
Apparently standard factors such as “offer and demand”, the advan-
tages or the accessibility in terms of transportation, of a specific area,
may cause a significant increase in rents asked. Small — one-bedroom-
apartments are often more expensive than bigger ones and, nowadays
harder to find.

For commercial use, the rent can rise considerably in some highly
commercial areas (markets) or even streets.

6.3.3 Protection of the owner against insolvent tenant

Seeking payment of rents due, sometimes for several months, can be
effected in two ways, as it regards procedure.

e By filing an ordinary action before the competent First Instance
Court . The Greek Civil Procedure Code (GCPC) (art- 647 f)
provides a special procedure aiming to the faster and easier satis-
faction of the owner. Normally, it would take six to nine months
( from the day of filing) to get an enforceable judgment against
the tenant. Usually such proceedings would also contain a de-
mand for eviction of such tenant. To protect the owner against
an insolvent tenant and secure payment of the rent , the Civil
Code in article 604 provides the owner with a legal lien on the
tenant’s movable assets inside the rented property.

e By obtaining a payment injunction order (art.623 fol). Despite
the fact that this is a more efficient and faster moving procedure
the conditions set by the law are usually quite difficult to meet
in case of renting litigations.

6.4 Property taxation

Taxation on property is effected in several, direct or indirect ways, and
under different forms. The most important taxes levied on property
are the following:

1. In case of leased property, the rents received by the owner are
taxed as income. Income tax is levied as a percentage called the
tax rate. The tax rate increases with increasing income. Owners,
that lease their property, also pay an additional tax (charge ) on
the amount of rents received.
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2. Transfer of property (FMA), for any cause (sale, exchange, in-
heritance, donation etc) is subject to taxation by a certain tax
rate ad valorem, namely on the value of the property. However
acquisition, on any grounds, of a property as “first home” may
result to even full and complete exoneration of such tax.

3. Tax levied on big property (FMAP) is an annual charge on the
ownership of big estates, namely ownership of property the value.
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Chapter 7

Report on Italy

The real estate in history
by Luciano di Pardo

The real estate has always been, since the dawn of civilization,
a center of attraction of vital interests, characterized by the need to
satisfy the primary needs of the person more or less fit for and at times
aware of the State interferences placed to protect the community.

Property according to ancient conceptions is a sole right "ius ex-
cludendi omnes alios" and it extends "usque ad inferos et usque ad
sidera".

The historical-economic evolution of the concept of private property
to be taken in consideration, in order to get a better understanding of
the problem, begins from the ancient Greece and clearly turns out to
be influenced by the several shapes of administration of "res publica"
followed as time passed and by the indications provided by the fathers
of the ideological and social culture of the age.

Platone, following his philosophical utopies, in the” Republic" dreamt
the removal of private property for the ruling classes and subsequently,
in his last dialogue "the laws", he could stand its existence by reason
of the imperfection of human nature. He in the "Timeo" spoke gener-
ically about a natural law; a concept of justice that is born from the
order, the harmony and the rationality of the universe.

The idea of a natural law of cosmic origin can be criticized, but
certainly it is charming and not a mere one. However in the milieu of
the English Enlightenment of the seventeenth century (600), as we can
see later on, the concept of property, as a natural law, was resumed by
Locke the philosopher and it was asserted in a definitive way.

Aristoteles, instead, with his sound realism, was concerned in the

177



eight books with politics, private property, hoping for a state in agree-
ment with a large well-off middle class.

In Crete during the ITIrd millenium B.C. the real estate consti-
tuted by fortified lands and houses belonged to the "Genos" that is the
community.

Afterwards such communities broke up and the real estate passed
to the single natural families.

With the arrival of the Achei, the more influential Groups took
control of the lands and the buildings over which they had an absolute
control.

In the following centuries and in particular in the YIII century B.C,
free trade was asserted as an act both for the living and mortis causa.

In the V century b.C. there was a substantial identification of the
concept of the Greek property with the Roman one.

The owner could dispose of his estates as he wanted without any
restriction.
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Chapter 8

Private property rights in
Norway

by
Gustav J. Saedberg
Past President of FIABCI-Norway

8.1 Introduction

In principle, we have Private Property Rights in Norway.

This principle is stated indirectly in the CONSTITUTION ACT of
1814, paragraph 105, saying :

“If the Government need that somebody must give up his property
Rights for public use, he is entitled to full economic compensation from
the Public Treasury”

Private Property Ownership means the right for the single citizen
or single company to :

e possess the property

e use the property

e dispose over the property
e transfer the property

If than we compare these Private Ownership Principles with the
paragraph 105 of the Norwegian Constitution Act we should presume
that the Norwegian citizens and companies should be in a very good
situation to be able to handle the property in a very free way.

But it is NOT so! Since the last World War, the Private Property
Rights has been more and more eroded, and therefore the owners have
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to a very little extent the rights to dispose over their properties in a
free way.

The public apparatus is setting more and more restrictions in the
field of private properties.

In this article I will give a report about the most important re-
strictions we have for enforcement of property rights in a relative free
way.

8.2 Brief Information about Norway

Norway is a very long and narrow country, with a total length of about
2.000 Km. The total area of Norway is 385.000 Km2, including islands,
lakes and glaciers.

This area is dived in the following categories :

Productive forest about 20%

Agricultural land about 4%

Unproductive and low productive areas

including lakes, islands and glaciers about 75%

Total 100%

The population is 4.500.000 persons (2001).

Norway has than about 11 persons per sq. kilometres, and therefore
is one of the thinnest populated countries in the world.

About % of the population is living in cities and suburbs, and about
% in rural districts.

The number of registered properties is approximately 2,5 millions.

8.3 Restricting Laws on Private Properties

Norway has a lot of ACTS with restrictions on private properties. I
cannot men-tion all of them, but hereby I am giving a list of the more
important Acts with rules and restrictions :

1. The Concession Act of 31/5/1974

2. The Planning and Construction Act of 14/6,/1985

w

. The Expropriation Act of 23/10/1959

I

. The Expropriation Value Act of 6/4/1957
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5
6
7.
8
9

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

. The Open Air Recreation Act of 28/6/1957
. The Agricultural Act of 12/5/1995

The Allodial Possession Act of 28/6/74

. The Road Traffic Act of 21/6/1995
. The Rent Agreement Act of 26/3/1999

The Rent Control Act of 7/7/1967

The Property Transfer Act of 3/7/1992

The Real Estate Brokerage Act of 16/6/1989

The Cooperative Housing Act of 4/2/1960

The Condominium Act of 23/5/1997

The Document Fee Act of 12/12/1975

The Property Map Act of 19/6/1978

The T.V.A. Act of 19/6/1975

The Property Rights Registration Act of 7/6/1935
The Renting of Sites Act of 30/5/1975 and 20/12/1996
The Joint Ownership of Properties Act of 18/6/1965
The Pollution Act of 13/3/1981

The above mentioned Acts are the more important in relation to
the real estate sector, but, in addition, we have a lot of smaller Acts
concerning limitations of pri-vate properties, neighbour relationships,
servitudes, etc.

In point 4 I will give a more detailed description about the hereby
mentioned Acts.

8.4 Brief Information about Restrictive Laws

8.4.1 The Concession Act of 31/5/1974

The Concession Act says that, in principle, all transfers of private real
proper-ties must have allowance from THE KING (in the practice from
the government of the Community), with few exceptions for smaller
residential properties.
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Up to 2000, the limit for free sale was 5.000 sq. meters but now it is
increased to 20.000 sq. meters for the site of the property. But in many
cases you must fill out a declaration form, and obtain its approval by
the Community office.

Unfortunately a lot of Communities (79 Communities, specially
those in the coastal zone) have decided a site limit of 0 (zero) and
in these Communities are practically entitled to have a permission for
transfer.

Some of the Communities have also decided that the owner has the
duty of living in the residential property to be a resort property, and
have also forbidden to change a resort property to be a residential one.

The result is that many owners will have a great loss because they
have not the free choice to sell their properties to the persons they want
to sell to.

8.4.2 The Planning and Building Act of 14/6/1985
This Act is divided in the following parts :

e The Planning Part
e and The Building Part

The Planning Part considers the Country Planning, the Regional
Planning, the County Panning, the Community Planning or the plan-
ning of special parts of the Community and of private properties.

We have received a huge quantity of such plans, and nearly all land
in Nor-way is planned for a special purpose. We now have got so many
plans that people is totally bound by these plans, and we have got also
a very big bureaucracy for han-dling all the applications for building
on the land. And things go very slow.

In this Act we have rules for expropriation in order to implement
the ap-proved plans. The Community may decide de expropriation of
private properties if the owners do not agree with the implementation
of the plan.

The Building Part of this Act concerns the site, with special rules
about it, and about roads, water and sewage lines, etc. And there is
a lot of rules regarding the planned buildings, for instance about its
usable dimension, height, surroundings, rules that concern also the old
buildings.

For near all things the owner want to do — either with new build-
ing or regarding changes in old buildings — it is necessary to send an
application to the Community, and the decisions about it may take a
very long time.
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Also at this point of the building process, there is a very compli-
cated bureauc-racy, with slow dealings and very expensive fees for the
applicants. Now the conser-vative government of Norway shall decide
about the time limits for the treatment of zoning or building applica-
tions, and if the Community exceeds these time limits, it will lost its
fees.

8.4.3 The expropriation act of 23/10/1959

After this Act, the Government or the Community is allowed to ex-
propriate any private property according to a total of 49 purposes ,
including for instance land for schools, churches, universities, roads,
sport areas, industries, water and sewage lines, hospitals, courts, mili-
tary projects, etc, etc.

So if the public entities decide to take private land, they are entitled
to do so but the main rule is that the owners are entitled to have full
economic compensation, but in many cases they do not obtain it.

8.4.4 The expropriation value act of 6/4/1984

In order to give full compensation to the owners in the case of expro-
priation, the Parliament has decided a special Act with instructions
to the Expropriation Court, regarding the principles on which it must
build on the economic compensation to be paid.

According this Act that compensation must be based either in the
“value in use” of the property or in its “sale value”, choosing the high-
est of them. In some special cases, the economic compensation shall
correspond to the cost of buying a new prop-erty.

8.4.5 The open air recreation act of 28/6/1957

The purpose of this Act is to open the Nature for public use. Everyone
is enti-tled to walk in the mountains, in the forests, and in the coastal
areas, both in private properties and in public properties. Everyone has
the right to take bath, to have rest or recreation on private properties,
but at a distance of more than 150 meters of exist-ing buildings. At
the sea, boating is free to everyone and it is also free to everybody the
transit through iced lakes.

In a strip of 100 meters width at the seaside, it is forbidden to build
without permission from the authorities, and it is necessary to send an
application for this and it is very difficult to obtain the correspondent
permission.

The politicians are now discussing the possibility of opening areas
to built for public use along the coast line.
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8.4.6 The agricultural act of 12/5/1995

The purpose of this Act is to protect the agricultural properties and
the agricul-tural areas, in consequence of what it is difficult to obtain
permission to the use of agriculture areas for other purposes.

In the counties and in the Communities, it is established a big
administration for handling this protection of the agricultural land,
even if the soil is not in use.

The purpose of the same Act is also that of melting smaller agricul-
ture proper-ties into bigger agricultural estates. The aim is to obtain
bigger and more economi-cally exploited properties.

8.4.7 The allodial possession act of 28/6/1974

The Allodial Right is a special Norwegian one for agricultural farms. If
a per-son or a family has owned a far for more than 20 years they have
obtained allodial rights for the family. This means that if the owner
has sold the farm , the other per-sons of the family are entitled to buy
it back tithing 2 years after the sale. The eldest person in the family
has the best right to buy it back, then the second eldest, after the third
eldest and so on.

But they have to pay the usual sale price for the farm, and the
court must state what the right price will be.

8.4.8 The road traffic act of 21/6/1955

This Act gives the rules for both public and private roads and for the
planning and maintenance of those roads.

This Act gives rules about drive-ins, berths of the roads, distances
from the roads to the buildings to be done, for expropriation of land
for planned roads, etc.

It has been established a big road administration for handling the
subjects re-lated with the roads.

8.4.9 The rent agreement act of 26/3/99

In 1999, we have got a new Act of Renting for all types of houses,
apartments, lodgings and rooms, in substitution of the Rent Act of
1939.

This Act gives rule for regulating the rent agreements between land-
lords and tenants and for all types of spaces either for residential or
for commercial uses. There are detailed rules for the establishment of
rental contracts, for the duties of the landlords and of the tenants, for
rent payments, for deposits, damages, and guaran-ties.
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In addition there are rules regarding unreasonable rents, index reg-
ulation of the rent, increase of rents, and for the pay-back of unreason-
able rents.

8.4.10 The rent control act of 7/7/1967

During the last world war and many years afterwards, we have had in
Norway a very strict rent control, specially for apartments and resi-
dential houses, and also for commercial spaces, but after many years
of this regime, most of these restrictions have been cancelled.

Nevertheless we still have a Rent Control Act but it is in use only
in the 3 big-ger cities of Norway, namely Oslo and Trondheim and this
regards only apartments and residential houses built before the last
world war.

The Parliament has yet decided that this Act must be cancelled in
the 1st Janu-ary 2010.

8.4.11 The property transfer act of 3/7/1992

This Act states rules for the selling of all types of private real estate
properties, but specially for the residential properties.
This Act give also rules for the exchange or gift of properties.
There are detailed rules regarding the maintenance conditions of
the proper-ties, the information to be given on it to the buyer, its
defects, cancellation and breakage of the contract, and compensations
regarding contract breakages.

8.4.12 The real estate brookerage act of 16/6,/1989

In 1939 Norway have got its first Real Estate Brokerage Act but in
1989 we have got a new and more detailed Act.

This Act contains rules regarding the education of the real estate
brokers and for the licensing of the brokers

In Norway, only two groups of persons may be licensed by the gov-
ernment :

e persons which has passed the government’s real estate brokers
examinations and have 2 years of practice as a broker

e persons practicing the professions of lawyers /solicitors.

The government has established an apparatus control with an half-
year report duty from the brokers. The broker have also to arrange a
big guarantee for the firms of brokerage.
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The Act has also rules for the business performance of the firms of
brokerage with the obligation of having a written commission agree-
ment form, and rules for the fixation of the commission fees, for the
proceedings with the sales prospects, and concerning all the duties of
the brokerage firms regarding their clients.

8.4.13 The ccoperative housing act of 4/2/1960.

This Act concerns the Cooperative Housing Companies, where these
entities are supposed to own the residential buildings (usually high rise
buildings) and where the shareholders own indirectly their apartments.
In relation with their Company they are tenants.

These cooperative companies have their own executive committee,
a yearly General Assembly, and an Administrator.

There are many of those Cooperative Housing Companies in Nor-
way.

8.4.14 The condominium act of 23/5/1997

In 1983 we had our first Act about condominiums, but in 1997 it was
re-placed by a new and more restrictive one.

This Act gives instructions about the division of the property in
various sec-tions which is controlled by the Community.

The owner is obliged to establish ownership sections for all units in
the prop-erty, and the rule is that each unit shall have its own kitchen,
its own bathroom and WC and its own entrance.

When an owner of a property wants to divide it in several own-
ership unities (condominiums) he must offer the tenants to buy the
correspondent units for 80% of the market value, and each tenant has
the priority to buy his apartment.

The Act describes also the administration of the units with an Exec-
utive Committee and a General Assembly, with special rules regarding
accounting, ad-ministration and auditing.

8.4.15 The document fee act of 23/6/1978

In Norway, for almost all the transfers of real estate properties you
must pay a “document fee” of 2,5% of the sales value of the property,
and you must pat it when you will have the transfer of the property
dully registered in the Official Prop-erty Registration

This fee is paid to the government, and there is a different Act on
this matter.
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8.4.16 The property map act of 23/6/1978

This Act concerns the measuring of the real estate properties, and the
inser-tion of their borders in a map included in the geometrical system.

We have strict rules for measuring and dividing properties and also
for gath-ering devised properties. Each property shall have a map-
document informing about how large it is and how are established its
borders.

The same Act includes also rules for the administration of such
cases and for the registration work.

8.4.17 The TVA act of 19/6/1975

Generally the T.V.A. (tax value added) is now 24% tax to the govern-
ment

Indeed in the year 2001 the TVA on food products was reduced to
12% but in the same year the Parliament has decided to fix it in 24%
in the case of special services as, for instance, lawyers services, brokers
services, counsellors and auditors services.

The Parliament discussed also the value of the same tax in the case
of apart-ment rents, but it maintained them without TVA.

8.4.18 The property rights registration act of 7/6/1935

In Norway all the real estate properties are registered with its own
registra-tion number. This Act contains the rules for the registration
of titles, sales docu-ments, property maps, and other documents related
with the agreements made on the properties.

There are regional government registration offices keeping two types
of registers :

1. The daily journal of the documents.

2. The land registration book, where all the properties are regis-
tered.

This Act contains also the rules for the registration and it is a very
good and practical system.

8.4.19 The renting of sites act of 30/5/1975

Concerning the renting of sites for all long term purposes we hade the
first Act with this aim in 1975, but in 1996 it has been substituted by
a new one coming to effect on the 1st January 2002.
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You may rent a site for a residential house or an apartment building
paying a yearly rent for it, but the minimum period for residential sites
is 80 years. For other types of rental buildings — for instance commercial
buildings — you are a little more free.

Anyhow the Act establishes strict rules for the landlords and for
the tenants, and the governments has also set rule for price control.

8.4.20 The joint ownership of properties act of 18/6/1965

This Act gives rules when 2 or more persons are owning a property
together, for example, rules for administration of the property and
preference rights corre-sponding to a part owner if another part owner
wish to sell his part.

8.4.21 The pollution act of 13/3/1981

The purpose of this Act is to avoid pollution, and therein it are very
strict rules for avoiding pollution on properties.

The same act has special rule for garbage, for sewage lines and
plants and for avoiding pollution in the Nature., etc

It has been established a very big governmental administration for
this sub-ject which controls all types of pollution, and, in the case of
serious events, it is enti-tled to apply strong economical punishments
to responsible persons and companies

8.5 Conclusions

The above presented descriptions of the various Acts lead to the fol-
lowing conclusions :

1. The Private Property Rights have been eroded in a great extent.

2. Even the Constitution Act states economic compensation in the
case of reduc-tion of the Private Property Rights, the Parliament
has given and is still pre-paring laws that transfer Property Rights
from the private owners to the pub-lic without compensation.
This unhappy development must be stopped.

3. Some of those Acts are of a practical nature and can be main-
tained, but others must be changed or simplified.
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8.6 FIABCI Policy

At the International Real Estate Federation (FIABCI) World Congress
in 2001 at Oslo, the following principles have been unanimously ac-
cepted and must be followed up by all countries in the world :

e Private property rights and private disposal rights on the Real
Property is a main principle in FIABCI’s policy.

e The private owners interests in Real Property will be defended
and FIABCI and its members will stimulate that more people
should have the opportunity to own private property.

e The disposal rights in private Real Property are connected with
the owner rights, and must not be eroded. Everybody must, in a
relatively free way, have the disposal of his property, by using it,
developing it, building on it, and transferring it.

e Those who have the Real Property deprived by the authorities
by expropria-tions or similar decisions should be entitled to full
economic compensation from the authorities. Such compulsory
decisions only are allowed if heavy public interests are involved.

e The taxation of the Real Property must be held on a moderate
level, and the actual taxation must not be increased, rather to be
reduced.

e Private properties must be protected against pollution, to the
benefit of the Community and its citizens.

e The authorities in all countries must have a more efficient han-
dling of appli-cations for developments and new building plans.

e The globalisation demands more and more efficiency in handling
real property transactions across the borders.

Kristiansand, 31st August 2002
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Chapter 9

Report on Poland

9.1 Introduction

The change of the political system in Poland which followed the Second
World War caused complete conversion of the previous system. The
centrally planned economy did not accept the existence of the free mar-
ket. The Polish constitution from 1952 provided a division of property
rights according to some political needs. The Civil Code from 1964
distinguished some forms of property rights — state (national) property
rights (they were dominant, the most important and had the best pro-
tection), co-operative and public property rights (they were privileged
too) and private property rights (particularly the ownership of farms).
The final aim of the State was the conversion of private property rights
to state or public ones.

The nationalisation was the tool which enabled the rise of state
ownership. There were many legal acts referring to this process. As a
consequence the State took over not only the biggest enterprises but
also medium and small size firms, except for handicraft. Unlike in other
socialist countries in Poland people still had possibilities to own land
but there were trends towards collective farming. The speed and the
scale of the ownership structure modification depended on the political
situation — the strongest pressure was in the period of 1948-56, then it
was slowly decreasing.

The state property rights were dominant, the trade turnover took
place within the scope of only one owner. In civil relations they were
performed by the Treasury, the other state corporate bodies had rights
only to execute the management. The State was the only owner of
banks, mains, communication and industrial firms.

The public property rights were divided into two forms — co-operative
ownership and ownership of other public entities. Co-operatives as the
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corporate bodies were the subjects of property rights but their prop-
erties were in economic sense owned by the members of co-operatives.
There was a similar condition according to other public entities. Like
state ownership the public one was privileged and protected in a special
way.

The real estate market did not function normally during the
socialist period in Poland. A kind of ersatz was the possibility of trade
of farms. Officially, the sales were mostly made by private owners, and
the buyers were state and public entities. In fact there was a big in-
formal farm market among individuals. It was caused by economical
needs — low efficiency of collective farms and changes in political sit-
uation. There were some legal acts accepting this informal situation
and conversing it to a formal one.

Housing public administration eliminated the freedom of con-
tracts and caused disappearance of free housing market. The other lim-
its were imposed by the legal act from 1961 which entitled the Treasury
to pre-emption in case of sale of private real estate (it worked when the
real estate was located in town, and sometimes even in case of donation
or exchange).

It can be stated that the object of trade — property rights
existed in socialist Poland but there were no conditions to establish
the free market of real estate. There were also many legal norms —
administrative law, agricultural law, main law and other which limited
the rights of the owners and imposed many obligations on them. These
rules aimed at discouraging the owners from using their rights.

The expropriation was abused frequently, the property was
taken over by the State without any compensation or with a very small
one. The owners were not able to defend their rights and the share
of state property was increasing. The private owners were under the
impression that their powers were much smaller than the state’s ones
and real estate was not a good investment vehicle.

The first stage of Polish transition completed around 1993 (Finan-
cial Markets of Eastern Europe 1998) was characterised, as in other
post-socialist countries, by a strong dynamics of the occurring changes,
that were necessary to transform the existing economic model into a
market system!. In that period most prices were liberated, the legal
system was remodelled and institutional changes were introduced, that
allowed to strengthen the status of private property, also privatisa-

! The economic programme by Prime Minister T. Mazowiecki’s government stated
that the Polish government required essential systemic changes aimed at building a
market system resembling that operated in the developed countries. It was planned
that it would be introduced soon, using radical actions, to possibly shorten the
transitional period cumbersome for the society.
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tion of state-owned enterprises was initiated. The adjustments allowed
Poland to receive financial aid, necessary to continue its reforms, and
to really participate in international trade.

The course of the second stage of transition is not so fast or smooth
as the first one. It aims at adjusting the whole legal system to a
market economy needs. This is expected to enable the restructuring of
economy, combined with expansion of export to the European Union
and USA. The changes intend to encourage investment, enlarge export
and increase country’s wealth. In the second stage of transition also
careful observation of customer preferences is important and making
business decisions on the basis of conclusions drawn. This stage is
still incomplete in Poland due to prolonged adjustment of the legal
system and still unfinished restructuring, e.g. privatisation®. In 1989,
with first reforms towards the creation of free market conditions, the
process of establishing a real estate market started. It was necessary
to change the legal rules, particularly in the direction of equalisation of
protection of property rights of different owners’ groups, settlement of
property rights and free trade. It was also indispensable to create an
efficient registration system which would guarantee the security of trade
and would be strictly connected with using real estate as a collateral.
To form a real estate market the following economic conditions were
necessary — growth of society’s wealth and easy access to long-term
capital. There was a need for professional service too.

The East European Real Estate Foundation defined the main
problems of the Polish real estate market in 1993. The most impor-
tant ones were: lack of certain legal rules, especially those referring
to the restitution of real estate, lack of long-term capital and lack of
efficient management. It was also stated that the Polish society was
not prepared for understanding completely the powers and obligations
of owners and rules of the free market. There was also a problem with
the proper registration system of real estate.

Over the recent years the situation has changed but there are still
some limits restricting the development of the Polish real estate market.
A lack of the conclusive settlement of property rights poses a serious
problem. The basic element of the developed real estate market is not
complete; harms of former owners and their descendants have not been
compensated. Without any complete regulation only some people are

2This process, still incomplete, should not be understood as a mere sale of gov-
ernment property; it is necessary to create a new system, comprising public and
private property that co-exist on the market; see: O. K. Pedersen, Selling a State or
Building a Society — Private Property Reforms in West and East, in: Transforma-
tion Processes in Eastern Europe: Western Perspectives and the Polish Experience,
J. Hausner, G. Mosur, (eds) Krakéw 1993.
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able to win trials, the others have to wait still. There is also the division
among the people who lost their property located in Warsaw, in other
part of the country and the people who had to leave their real property
in the former eastern territory of Poland.

The lack of restitution creates higher risk for investors, who are
not sure about the security and length of their investment. There is a
possibility of stopping the projects by being engaged in a lawsuit. It
also forms a probability of strain on the state finances because of the
necessitated payment of compensation in cash for to former owners (af-
ter long and expensive trials). It is an important factor in the difficult
fiscal position situation of the Polish budget.

The another problem is malfunctioning land and mortgage reg-
istry system what undercuts supply and thus reduces owners’ opportu-
nities to sell their assets or to use them as collaterals. It can be stated
that the corruptive character of the existing situation makes impossi-
ble for the property market to function efficiently under the present
circumstances.

9.2 Transition of the residential market

9.2.1 The socialist period

The residential segment of the market deserves special attention
due to its social and economic dimension. In the socialist period com-
ponents of housing economy, i.e. the production of housing, its distri-
bution and use, depended on a number of political factors and were
funded by the national budget. Concerning the production aspect,
special solutions facilitating financing of residential building made it
possible for co-operative housing to grow, which was accompanied by a
regression in other forms of building. Among other consequences, this
brought stagnation of building activities in small towns (where hous-
ing co-operatives did not exist), undermined the propensity for making
savings (loans were granted to the co-operatives and not their members,
and the so-called housing contribution to be paid by future occupants
was not high). The queues of expectant tenants grew longer, the most
common type of construction was prefab blocks of flats erected in vast
residential quarters; in general, the very nature of co-operative housing
was distorted (Frackowiak, 1998).

Also the distribution of the produced flats and the maintenance
of the existing stock was largely controlled by the government. Until
1990 the major owner was the state, revenue from rents covered only
part of the maintenance costs — see table 1 and 2. Attempts were
made to reform this situation, but it quickly reverted to the previous
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condition. After 1990 the problems started to burden municipalities
and enterprises who took over ownership of the housing stock, but did
not receive necessary maintenance funds. A temporary solution that
offered funds was the liberation of rents paid on commercial space (their
level grew quickly, the revenues were used to maintain the housing
stock).

9.2.2 The period of transition

Introduction of the market economy rules necessitated adjustments in
the macro, mezzo and micro economy. Until mid 1990s economic activ-
ity neglected housing — see Table 3. This is visibly proved by the ratio
of GDP growth rate to the level of investment outlays on residential
building. Macro economic and institutional roots of this situation can
be identified. The macro economic causes were: high level of infla-
tion that impeded broader use of foreign capital, low level of wages in
real terms and a high rate of unemployment, which altogether limited
the use private funds for financing residential projects. Institutional
problems resulted mainly from the fact that old regulations that did
not comply with the new circumstances were abolished but modern
solutions to replace them were not provided?®.

Housing needs in Poland are estimated at roughly 1.5 million of
new flats and in the next several years the situation is expected to
deteriorate, as a consequence of the unavoidable liquidation of the de-
preciated stock®. However, residential building does not grow at a rate
that might promise prompt satisfaction of this shortage — see Table
4. After a period of growing numbers of flats put to use, which boom
resulted from the impending threat of nullification of tax regulations
supportive of residential building, a new downswing in the number of
new flats is expected.

The declining support offered by the state — see Table 5 — undercuts
opportunities to fund residential building®. Characteristically, in the
recent period the number of unoccupied space in the brand new housing
has been growing while housing needs are still unmet. One may hope
that the newly enacted laws® will make mortgage loans available to a

3Foundations of a modern residential sector appeared as late as mid 1990s (resi-
dential property ownership law of 24 June 1994, flat renting and housing allowances
law of 2 July 1994, law amending the co-operative law of 7 July 1994, building law
7 July 1994, law settling the rules for transferring company residential buildings by
SOEs of 12 October 1994 and other).

*Monitoring rynku mieszkaniowego, 2001, IGM 2002.

>Budget funds are mostly spent on previous obligations, development of social
housing and new schemes funded to a much smaller extent.

5New legislative solutions, offer, amongst others a fixed interest rate loan — 7%,
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larger number of people; it seems however that a real encouragement
to use this option would be a general improvement in economy — a drop
in the level of unemployment and a growth in population’s incomes in
real terms.

The existing housing stock

Larger part of the residential space in Poland, see table 6 and 7,
was built after the Second World War (Dominiak, Uchman 2001). With
unfolding transition, processes of first municipalisation and then pri-
vatisation of the public housing stock were initiated. Privatisation of
the housing stock — controlled by municipalities and enterprises — actu-
ally surged in the second half of the 1990s, after laws had been changed.

Municipalities became owners of a considerable portion of the hous-
ing stock, frequently depreciated and requiring large outlays on repairs.
Their consequent decision was, and still is, to sell the flats much below
the market price — an average selling price paid by a buyer accounts
for only 10-20% of a flat’s market price, and there are cases when such
a discount reaches as much as 99% of the market price’. As a result of
privatisation the existing owner — a public entity — is released from an
exclusive responsibility for the state of repair, part of the financial bur-
den is transferred on the new flat owners® in proportion to the interest
they hold. There are new problems, however, as new owners of old
residential space have to incur the unavoidable high costs of repairs.

9.3 Rent policy

Until 1994 rents in Poland were administered — fixed at the central
level by ordinances of the Council of Ministers. Due to their low values
the revenue covered only 30% of the current maintenance costs. The
1990s reforms aimed to subject the residential sector to market rules,

the remainder of interest due to a commercial bank would be covered by the gov-
ernment; ironically, however this might not serve the borrower in a longer term due
to declining inflation and falling interest rates. Another program anticipates the
possibility of deducting interest on the repaid mortgage loans for buying or building
a new flat from the taxation base, subject however to certain limitations.

"The discount level depends exclusively on the property’s owner; co-operative
flats are subject to different rules, as housing co-operatives are not allowed to offer
such high discounts.

8Who become co-owners of the common areas (represented by both the land
under a building as well as parts of a building and facilities that are not marked
for exclusive use by owners of particular flats), they have interests whose amount
depends on the ratio of the usable floor area of a flat according to the usable area
of all flats in the building.
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the municipalities were given the right to set rent rates’. Yet, the new
regulations were not fully utilised, as a result of which in late 1990s
rents paid for only 60-70% of the maintenance costs. As part of the
administered rent law was inconsistent with the Constitution a new
law was passed!'? to provide a comprehensive solution for the area of
rented space. Municipalities avoided radical rent increases, anxious
that large increases would entail higher burden on local budgets due to
the mandatory payment of higher housing allowances (Kulesza 2000).
Another reason for the very limited level of increases was the fear of
losing community support and consequently in local elections.

However, the law (mind its characteristic name — a tenant pro-
tection law) provoked a number of controversies, as it limited the con-
tractual freedom and disabled the freedom of making upward rent ad-
justments!!. After the law has been amended, landlords commonly
raise rents, public owners react with more reserve.

Together with the rent reform, a system of housing allowances was
introduced, with the intention to protect groups of people the most
exposed to the negative financial impact of rent increases. However,
the several years of the new regulations being in operation were not
satisfactory. The system of housing allowances did not spread to a large
extent, as considerable part of those possibly interested was illegible for
the assistance!?.

The low use of housing allowances necessitated an amendment of the
relevant law, which took place in mid 2001; the new regulations became
effective at the beginning of 2002. The expanded criteria for granting
housing allowances aim to enlarge the number of eligible persons.

9The so-called administered rent was introduced to be paid by tenants using
public housing stock and those tenants in private housing that were granted an
administrative premise-allocating decision in the period of socialism. The ceiling on
the annual rent was 3% of the replacement value of a flat, but in fact the rent never
reached that level.

""The Constitutional Tribunal ruled that limits on rent in private housing com-
bined with forcing landlords to make outlays that frequently considerably exceeded
the amount of income drawn from a property was illegitimate.

U'The restraint imposed on contractual freedom consists in that only unfixed time
contracts can be concluded — the owner has restricted possibilities of cancelling the
contract, it is also possible to make the contract for a fixed period of time not shorter
than 3 years, the rules for raising rental rates were ruled by the Constitutional
Tribunal as contradicting the Constitution and were nullified.

12Persons occupying large and very large flats, tenants in arrears.
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9.4 Conclusions

There are some obstacles of development of the Polish real estate
market still. The ownership problems cause disbelief in the funda-
mental property rights. The registration system, which is necessary to
secure the rights, has not worked efficiently. A continued development
of the residential sector hinges on economic, social and political deter-
minants. The rules underlying production and distribution of housing
stock have been subjected to market control, unlike the maintenance.
Rent increases are even more difficult, as the liberated, market prices
of electricity, heating and hot water present a severe burden for house-
hold budgets. On the other hand, without rent increases necessary
repairs are impossible. The increasingly sinking residential space in
many towns and the unmet demand for social housing combined with
disputes over the rent rates'® frequently lend to a negative evaluation
of the direction of reforms in the residential property sector in Poland.

The huge demand for residential space (reaching ca 1.5 million flats)
combined with high rates of unoccupied brand new flats provided by
developers highlight serious disturbances in the financing of purchases.
At the same time worth noting are very unrealistic expectations of
young people as regards the possibility of meeting their housing needs.

Social expectations of persons raised in the period of bygone social
privileges and their aspirations to enjoy standard of living typical of
western societies are excessive compared with the country’s economic
potential. However, the incomprehensibility of reforms and some in-
consistency of new regulations do not improve the existing situation. It
should be hoped that having learnt our lesson we will be able to make
up for the irregularities and the situation on the residential market will
improve in the longer term.
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2 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001
Average rates of rents

PLN/ sq. m a month 0.64 | 0.80 | 1.01 | 1.17 | 1.58 | 1.88 | 2.15
Growth rate 100 | 125 | 158 | 183 | 247 | 293 | 336

Av.ge maintenance costs

PLN/ sq. m a month 112 | 1.32 | 1.78 | 2.33 | 2.46 | 3.56 | 4.15
Growth rate 100 | 118 | 159 | 208 | 220 | 317 | 370

Table 9.2: Raises in rents and costs of housing stock maintenance, years
1995 — 2001. Source: J. Kornilowicz, Oplaty za mieszkania i koszty ich

utrzymania, Sprawy mieszkaniowe 2000.
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3 1991 | 1992 | 1993 | 1994 | 1995 | 1996

GDP 93.0 | 102.6 | 103.8 | 105.2 | 107.0 | 106.0

Rate of inflation 170.3 | 143.0 | 135.3 | 132.2 | 127.8 | 119.9

Rate of umployment 12.3 14.3 16.4 16.0 15.5 14.2

Av. real net wages 99.7 | 97.3 | 97.1 | 100.5 | 103.0 | 105.7

Flats put to use 101.9 | 97.2 71.0 | 81.1 88.2 | 92.5

Total inv. outlays 95.9 | 100.4 | 102.9 | 108.0 | 117.1 | 119.2

Outlays on new housing stock | 97.7 | 86.3 | 754 | 90.8 | 92.7 | 96.8
1997 | 1998 | 1999 | 2000 | 2001

GDP 106.8 | 104.8 | 104.1 | 104.0 | 101.0

Rate of inflation 1149 | 111.8 | 107.3 | 110.1 | 105.5

Rate of umployment 12.7 | 104 | 13.0| 15.1 174

Av. real net wages 107.3 | 103.5 | 103.5

Flats put to use 118.7 | 109.4 | 101.7 | 106.7 | 120.7

Total inv. outlays 122.2 | 115.3 | 107.0 | 103.1 | 91.5

Outlays on new housing stock | 117.7 | 113.3 | 116.4 | 120.0

Table 9.3: Basic macro economic indicators in the years 1991 — 2001,
fixed prices, previous year = 100. Source: Central Statistical Office

(GUS)
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4 1990 1991 1992 1993 1994 1995
N¢ of flats put to use | 134,215 | 136,790 | 132,969 | 94,449 | 76,080 | 67,072
— cooperative 68,382 | 83,554 | 84,260 | 50,002 | 31,741 | 26,800
— municipal 2,987 2,560 3,656 | 4,577 | 3,577 3,299
— company’s 15,434 | 10,718 8,190 | 5,922 | 3,842 2,531
— private players’ 47,412 | 39,958 | 36,863 | 33,516 | 35,516 | 31,675
— for sale or rent — — — 485 1,404 2,767
— social housing — — — — — —

1996 1997 1998 1999 2000 2001
N¢ of flats put to use | 62,130 73,706 | 80,594 | 81,979 | 87,800 | 106,000
— cooperative 24,641 | 28,131 | 28,039 | 27,490 | 24,400 | 25,800
— municipal 2,992 3,745 3,410 | 2,670 | 2,000 2,300
— company’s 1,612 1,380 1,438 964 1,200 1,000
— private players’ 30,135 | 35,074 | 37,322 | 33,304 | 35,500 | 40,700
— for sale or rent 2,691 5,099 8,963 | 14,195 | 20,700 | 29,400
— social housing 59 277 1,422 | 3,356 | 4,000 6,800

Table 9.4: Residential building 1990-2001. Source: Central Statistical

Office (GUS)
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) 1991 | 1992 | 1993 | 1994 | 1995 | 1996

TOTAL (milliion PLN) 1227 | 2350 | 1923 | 2760 | 2817 | 3398

Change (prev. year = 100%) | 100.0 | 191.5 | 81.8 | 143.5 | 102.1 | 120.6

Housing outlays

as % of budget spend. 5.1 6.1 3.8 4.0 3.1 2.7

Housing spending as

% of budget spending 1.5 2.0 1.2 1.3 1.0 0.9

1997 | 1998 | 1999 | 2000 | 2001

TOTAL (milliion PLN) 3392 | 3297 | 3103 | 2590 | 3957

Change (prev. year = 100%) | 998 | 972 | 94.1 | 835 | 153

Housing outlays

as % of budget spend. 2.7 2.4 1.5 1.7 2.2

Housing spending as

% of budget spending 0.8 0.6 0.4 0.4 0.5

Table 9.5: Budget spending to meet housing needs, years 1991 — 2001.
Source: data provided by the Office of Housing and Urban Develop-
ment.

1970 | 1980 | 1990 | 1995 | 2000
Occupied flats (million) 8.08 | 9.79 | 11.02 | 11.49 | 11.84
Occupants in flats (mill.) 31.85 | 34.73 | 37.43 | 37.84 | 37.87
Average flats/1000 inhabitants | 247.6 | 274.1 | 288.7 — | 306.50
Average usabe are per flat 50.7 | 54.5 | 59.6 | 60.50 [ 61.50

Table 9.6: Housing stock in Poland. Source:  Gospordarka
mieszkanoiwa, GUS
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1996 | 2000 | 2001
Total (1000) 11,547 | 11,845 | 11,946
Housing cooperatives (total) 3,205 | 3,387 | 3,410
Housing cooperatives (member-owned) 1,788 | 2,230 | 2,350
Municipal (ownership and co-ownersh.) 1,692 | 1,371 | 1,280
Company 911 542 483
Condominiuns (dwellings of natural persons) 466 692 688

Table 9.7: Inhabited dwellings by type of ownership. Source: Central
Statistical Office (GUS)
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Chapter 10

Report on Portugal

Manuel Joaquim Monteiro de Barros
Confederacao Nacional das

Associagoes de Proprietdrios Imobilidrios
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Associacao Lisbonense de Proprietdrios

1 The critical factor in the Portuguese real estate panorama, is con-
stituted by the depre-ciation of all the less recently built stock, but
mainly of the housing one, due to the rent control existing in this
country since the end of 1910, depreciation which results from the ap-
praisal criterion known everywhere by “direct capitalization” (annual
rent divided by the capitalization rate on this kind of properties at the
moment) because the correspond-ing factor is applied to very reduced
rent values.

Indeed, the real value of those rents, all along this so long period,
has been gradually shrinking as a cumulated consequence of the inci-
dence of the inflation - with two digits in some years - without esca-
lation in some periods and with reduced escalation in others - up to
levels now-a-days insignificant (between 20 to 40 times smaller than
the equivalent market values).

With this legal scheme, more than 95% of the economic benefits of
the occupied spaces has been transferred from owners to tenants, and
as such the correspondent fraction of the real property ownership.

The resulting consequences of this circumstances for the renting
property stock (which, 40 years ago, corresponded to more than 60%
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of the families’ way of lodging, and now is equivalent to no more than
20% of the housing stock) has not ceased to exert influence upon all
the national real estate markets, by the different aspects detailed as
follows.

2 Only after 1985 and mainly after 1990, a first liberalization of rents
took place, but it was limited to the new leasings, and related either
with the use of new buildings, or (very rarely) with the case of old
structures, in witch the implicit rescission of the existing leas-ings was
due to the moving out of their current tenants and to the consequent
vacancy of spaces inside them.

But these old tenants were not the same that signed those leasings
many years before, because the corresponding tenancies, according to
the legislation successively created, could be transmitted in the same
contractual conditions (including rents), by death of the entitled ten-
ant, to his closer relatives - and later on, to simple co-habitants after a
certain period of cohabitation - with a maximum limit of 3 transmis-
sions of this kind. .

3 The first consequence of what has been said in (1) is the decapital-
ization of the prop-erty owners in these conditions, with a decreasing
evolution of their incomes up to levels in many cases lower than that
of their own subsistence, if they had no wages or any other economi-
cal resources, thus obliging them to sell the dwellings to their tenants
by prices resulting from the capitalization of the current rents and, as
such, by ridiculous amounts.

Meanwhile, by this way, it was unjustifiably offered to those ten-
ants the opportunity of exceptional bargains, by voiding and selling
them immediately in the free market with prices 20 to 40 times big-
ger than that they had paid for the same properties some days before,
because, as owners-occupiers of those properties, they had not the lim-
itations their former property owners had suffered for putting them in
the market in the same conditions.

4 In the case of retail properties. the situations have been even more
aberrant : the leas-ing transmissions are traded with prices of more
than the equivalent to 5.000 times the annual rent paid to the owner,
through the selling of the shares of the firm in which name is the
leasehold.

By this way, despite the changing of the real occupier, the tenant-
firm — a moral person — is always the same, like the correspondent
leasing that must be respected as such by the owner, allowing the
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maintenance for ever on the initial conditions, including price. This
has been the consequence of a very strong “lobby” in a considered
“open” economy of a considered “lawful state”.

5 The inevitable and more apparent consequence of this situation on
the building stock is the decay of the structures that are the subject of
this system of “rent control”, in view of the economical impossibility
of their owners to afford the charges of the necessary main-tenance,
together with those related with taxes, licensing and management of
the same properties ; and those charges are frequently bigger than
the net operating income of those investments, that if this designation
can be applied to the capitals, compulsory maintained in these kind of
utilizations.

6 The national housing stock under legal rent control has had, thus,
the tendency to dis-appear from the leasing market to be absorbed, in
its great majority, by the selling market ; and this explains partially
the gradual reduction — mentioned in (1) — of the relative importance
of the residential rent stock in the global housing stock.

7 On the other hand, the new buildings have been more and more al-
located also through the selling market (only 1% to 2% of the produced
units are been rented, whereas during the years 60, this percentage at-
tained more than 60%) due to difficulty and delay to ob-tain the judicial
expulsion of the tenant in the case of default of rent payment.

Besides the expenses of these procedures and those of refurbish-
ings, the loss of incomes during 4 or 5 years of its duration made this
type of investment to became puzzled, des-timulating to the owners of
dwellings to keep them in leasing. In these conditions, and despite the
high level of free rents, more than 20.000 dwellings are usually vacant,
for in-stance in Lisbon.

As an answer to this “speculative” attitude of the property owners,
the last government has studied the possibility of penalties applica-
tion (files, tax increases, etc) to this dwell-ing situation, considered as
illegitimate and offensive to the national economy.

8 The resulting offer of dwellings for rent, in the zones to where the
population had been attracted (the coastal strip of about 40 Km width,
from Oporto in the North to Setubal in the South, now equivalent to
16% of the territory with 65% of its population) could not be sufficient
to the corresponding demand, thus giving place to excessively high
values of the free rents, phenomenon which, in the government circles
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as in the media which “duly” inform the public, is called “speculation”,
and ascribed to the property owners and to the real estate professionals.

These excessive values of the dwellings and of the rents are - by
coincidence - parallel to the real construction costs which are heavily
loaded up to 35 to 50% of those values with charges related with li-
censing, taxes and other payments to the Administration, assumed as
needed to the necessary infrastructures and to the social housing policy.

To these direct production charges it must be added the resultant
overcosts, for the build-ing industry, from its almost permanent suboc-
cupation (60% when in other European countries the occupation rate
is around 80%) greatly due to limitation imposed to the real estate
activity, as exposed in other items.

These overcosts have been considered by the governments as a con-
sequence of the backward techniques used by the private sector for
the building construction, despite the fact that, in this same coun-
try, the industrialized building techniques have already had applica-
tion with success (1965-74) under all the points of view, but could not
be main-tained, due to changes in political-administrative conditions
that economically disabled them. Those excessive prices are also usu-
ally ascribed to the “land speculation”, by coin-cidence in zones where
the demand is knowledgably much higher than the reduced available
spaces that the very official departments, national or municipal, re-
strict through strict rules of zoning and town planning, and the slow
formalities needed for the licencing of development and building.

9 The scarcity of new buildings also resulted from the inevitable con-
sequences (indeed inevitable, except if it was established an official and
compulsory table of prices with penalties for the correspondent disobe-
diences, hypothesis which could not be excluded under some of our
governments) of the fixation of prices by the developers based on the
criterion of “direct capitalization” (relating the value of the dwelling
with their rent through the capitalization rate) and in the real rents of
the similar dwellings in the free market.

This rent improvements give place to abnormally high capitalization
rates, but the perspective of such yields could attract to the correspon-
dent investment, (if they were not obliged to suffer so abnormal risks
as those referred before), bigger quantities of capitals that would be
sufficient to provide equivalent improvements of the production and of
the spaces’ offer, and so to correct those excessive prices in the rent and
selling markets, if it was allowed the free running of them, as normal
and competitive markets.

208



10 This cost increase is even more sensible for an individual family,
because for it the relative dearness of any kind of goods is instinctively
measured through the relation be-tween the price of this kind of goods
and the annual income of the subject family.

In fact, regarding housing, its relative dearness evaluated in years of
family gross in-come, varies, in all the remaining European countries,
between 2,6 (in Sweden, due to its abundance of territory in relation
with its reduced population) and 6,0 (in Nederland’s where, with a
bigger population and a the scarcity of land, it obliges the country to
recuperate areas from the sea) meanwhile in Portugal, without that
relative scarcity, that ratio varies between 9 and 12 years.

11 It is obvious that, for the called “housing problem”, the buying
solution is thus spe-cially contra-indicated in the case of the Portuguese
population, due to its special demo-graphic-geographical conditions be-
fore exposed. But it is even more so in what concerns the young couples
(between the ages of 25 and 35 years) in a period of their lives during
which they are statistically in conditions of an even bigger instability of
employment and of more reduced family incomes compared with those
between 35 and 45 years and mainly with those between 45 and 55
years, age intervals within which is more normal, in other countries!,
the housing acquisition.

12 In all this panorama, it is not unimportant the fact that, during
the years 60 of the past XX Century, the Portuguese government has
given maximum priority to the industrial investment and, since it has
been noted as a great obstacle to that aim and that priority, the fact
that the real estate investment corresponded, at the time, to more
than 60% of the Gross Capital Formation, it was the reason why this
type of placement has been officially labeled as “speculative and not
reproductive”, and treated as such.

And this label, despite the numerous and deep changes verified in
the governments ever since, it has been invariably maintained up to
day in the set of economical concepts of the so called “post-fascist”
Administration, with a complete abstraction of the reflected direct ef-
fects in the building industry, in the activities in the up-stream of it,
and by this way, in the very GDP.

! “Les bailleurs personnes physiques comme les propriétaires occupants, se situent
plutét dans les tranches d’age supérieures & cinquante ans et dans le quart superieur
des revenues” in the page 93 of the publication “Les ménages et leur logement” of
the Ministére de 'Equipement des Transports et du Logement —Economica — Paris
- 1997.
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Through recent studies developed in a close European country?, it
is deducted for this reflection a factor (multiplier) of around 18 times,
.(1 Euro more in the real estate production gives place to an increase
of 18 Euros in the GPD) which gives a quantitative idea of the relative
impor-tance on the global economy of a so restrictive policy for the real
estate activities

A joint consequence of this guide lines and of the continuity of
the rent control has been represented in Portugal by the low rhythm
of new house building (of 4 to 5 dwellings a year and by thousand
inhabitants) and by an incidence of the rehabilitation works in the
value of this production of about 5% during the period of more than
25 years that was specially favorable for this (1950-75), meanwhile in
the rest of Kurope, it was over-passed the rhythm of 10 dwellings a year
and by thousand of inhabitants in new build-ings, with an incidence of
rehabilitation of more than 30% of this production.

According to the mentioned studies regarding the “multiplier” of
the real estate produc-tion over the GDP, and having in mind the
average building cost of a dwelling in the cor-responding period, the
per capita income of the Portuguese population shall have been reduced
by more than 40% regarding the levels that it could attain if the policies
adopted were not those adopted.

13 The preference of the governments in what concerns the housing
policy, later on (1983) given to the acquisition of the house by the fam-
ily (and not to its renting) and the programs that derived from it, had
as a consequence, the total absence of measures di-rected to stimulate
the investment in building for renting (which, up to the years 60 has
enormously grown by itself>. The quoted publication of the “Ministére

2«Libro Blanco del Sector Inmo-biliario” — IESE Universidad de Navarra ; FEI
— Fundacién de Estudios Inmobiliarios ;Ministerio de Fomento —Secretaria General
Tecnica — Madrid 1999 — pages 58 a 67.

3This tendency is not occasional or specific of the population or of the subject
market (Portugal during the years 50-60). In France, for instance, in the publica-
tion before mentioned it is possible to read in the page 92 that, in the sequence of
the change in the government policy in the sense of the liberation of the building
owner-ship regarding the limitations imposed up to it “la fin du désengagement des
propriétaires bailleurs personnes physiques ren-force le réle regulateur tradicionelle-
ment exercé par le parc locatif privé sur le marché du logement pour ’accueille des
mé-nages mobiles et des nouveaux ménages” It is added that these changes “sont
a lorigine du redressement du secteur locatif prive conststée a l'occasion de cette
enquéte. D’aprés leurs declarations, les proprietaires bailleurs personnes physiques
pos-sédent en moyenne un peu moins de deux logements de rapport. Le patrimoine
immobilier est dispersé et seul une minorité de propriétaires dispose d’un parc de
plus de quatre logements. Si la situation la plus courante est donc la possession d’un
seule logement, voire de deux logements, pouvant produire un revenue accessoire,
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de 'Equipement des Transports et du Logement affirms that during the
period before “I'immobilier locatif subit en effet la con-currence dans la
période 1988-1992, d’autres types de placements répodant mieux aux
exigences formulées par les investis-seurs : exigence de rendement, de
liquidité, de sécurité et d’une fiscalité avantageuse. A cette situation
peut, en outre, venir s’ajouter chez les bailleurs privés un sentiment
d’insecurité, genéré en particulier par des situations conflictuelles avec
les lo-cataires” exactly in the same conditions verified also in Portu-
gal./*/ ceasing to determine the generalized savings which are neces-
sary for this investment, and the implicit reduction of the infla-tion
rate as it arrived up to then.

It is opportune to emphasize the central and fundamental role that
a leasing market could have — if it could be really competitive and bal-
anced — in the general real estate landscap-ing that has been described
before.

This general overview allows us to consider the governmental mea-
sures leading to this evolution of the private investment, as being anti-
natural — since they counteract a natu-ral tendency — and destabilizing
for the housing market, through the corresponding re-duction of the
offer of dwellings for rent in relation with the foreseeable demand, and
through the related rise of prices, either in this renting sub-market or
in the selling one, by the exposed reasons.

From the human and even social point of view, we must also empha-
size the character of treason that represents this change of governmental
guide lines concerning thousands of families.

Indeed — entrusting as always in the continuity of the existing con-
ditions (legal, fiscal, fi-nancial), based in which, up to the end of the
years 60s, they have made this type of in-vestment — they have seen
shrinking afterwards the real value of the relative incomes, as a conse-
quence not only of the withdrawal of those protections, but also due to
the joint effect of the inflation and of the rent control.

ils sont cependant 10% & posséder 41% des logements locatifs”. If we have in mind
that (“Economie immobiliere” — Jean-Jacques Granelle — Economica — Paris 1998
— pag 120) “dans le cycle de vie patrimoniale de Modigliani ’accumulation en vue
du financement da la période du troisiéme age est la motivation principale de 'acte
d’épargne” we may finish by concluding that “plus fondementalement, on y trouve
confirmé le raisonement économique sous-jacent a l'investissement en logement”.
This means that this type of fa-milial behavior is normal in any market and that it
is thus natural from the point of view of the social life ; so, we must con-sider as
anti-natural and anti-social the government rules (corresponding to the Portuguese
case) that hinder that normal be-havior of the families./*/ with the subsequent,
inevitable and very sensible recession of this type of placement (by the firms and by
the families.
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14 This governmental policy concerning the priority of the house buy-
ing by the families - leading to the assumption of this way as the only
solution for having a home — that had as a great help the sudden fall
of the interest rates between 1990 and 1999, and the simul-taneous rise
of the competition prompted by the European Union, competition to
which have escaped up to then this sector of the economy.

The rhythm of house buying has registered a spectacular increase
(up to the level of 10 dwellings a year and thousand inhabitants, equiv-
alent to the double of what it was previ-ously attained) with an impor-
tant improvement in the building industry occupation, tra-ditionally
limited to around 60% as said before, with the obvious reflects in its
produc-tivity and in the resultant costs, added to the taxes incidence
as also mentioned. The banking system helped on this unbalance be-
tween the two competing alterna-tives, (leasing and buying), commer-
cially profiting the opportunity in favor of the last one, and easing by
anyway the mortgage financing with this aim, either through the fa-
vorable appraisal of the buildings, or by rising the loan to value ration
or even extending the maturity up to 40 years (with governmental ap-
proval) with the natural reduction of the monthly payments of their
clients ...and the corresponding extension of the “fidelity period” of
them.

15 These circumstances, providing a certain release to the existing
housing shortages which was considered by the contemporary govern-
ment as its exclusive triumph (unable nevertheless, to compensate the
cumulated shortages during more than 25 years, in the produced vol-
umes of new and rehabilitated dwellings) has given place to a progres-
sive familiar indebtedness, out of the local traditions. This has been
noticed mainly in the younger layers of the population, creating, this
way, a social and not meaningless risk, (in similar conditions of those
which have been verified in U.K and U.S.A. at the end of the years 80s)
in view of a possible rise of the interest rates by the European Central
Bank.

Any possible rise of these interest rates may have, as consequences,
the insolvency of this type of debtors, not only due to the rise of the
monthly payments value of the mort-gages but also to the fall of the
market prices, resultant from the increase of housing of-fer for selling
in situations of despair for a big quantity of insolvent debtors (insti-
tutional and personal) in these conditions, and at the end, to the in-
solvency of all that big volume of credits existing in the very banking
system.
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16 As it has been verified in all countries with the same problems,
both the maintenance of the rent control systems and the preference for
the acquisition of the family house have been conductive to a clear “fix-
ation” of the population to the places where are located the dwellings
which are the object of the correspondent options.

This gives place to the “immobility” of the manpower, which, in
turn, makes it impossi-ble the transfer of that manpower from the
zones where there are unemployment to those where the salaries are
higher, damaging the flexibility of the global economy and, this way,
the economical and social progresses provided by those migrations.

The advantages of this mobility of entities and persons has been
emphasized by the Council of Europe through the priority adopted in
the sense of “the elimination of any obstacles to the free circulation
of services” decision which has paradoxically been taken during its
summit of Lisbon in Jun 2000, so in a moment and in an environment
where this free circulation suffers of strong obstacles, due precisely to
the policies adopted by the local governments.

17 Meanwhile and during a long period, a great percentage of the
Portuguese families got used to benefit from a very reduced level of
monthly housing costs (which have attained, in the national average,
a level of 5% of the annual family income, when the correspon-dent
figures for the other European countries varied between 13% and 28%,
with an av-erage of 18%). In these conditions and in the quality of ten-
ants they have naturally adopted a posture of absence of responsibility
regarding the management, maintenance and running charges of the
dwellings occupied by them covered by a legislation which has assigned
them only rights, privileges and protections. And, on the other hand,
they applied in consumption the extra buying power obtained this way,
pushing the rise of in-flation.

When, due to the change of its statute from tenants to owners of
their dwellings, they were obliged to assume the responsibilities in-
herent to their new position, already with mortgage charges at least
equivalent to the rent they were “environmentally” used to face, either
by themselves or through their parents with whom they have lived be-
fore, they don’t get adapted — as owners in a condominium — to the
additional and normal charges of this new situation.

Thus are being created conditions for new habitudes of non-acceptance
of those charges and for the consequent lack of maintenance of the
buildings, difficulties in the relation-ships among neighbors with possi-
ble situations of conflict, which, finally, don’t favor that “social cohe-
sion” invoked as justification for the establishment of all this old (for
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not calling it decrepit) voluminous, and constrictive whole of legisla-
tive measures, that has been in the cause of this situation, without
meanwhile creating any way for legally con-trolling the fulfillment of
the obligations of the new owners concerning the maintenance of their
properties with the same severity that has been adopted again the in-
dividual owners of flats or buildings.

18 The deviation, before referred, between the average percentage
reflection of the hous-ing charges on the annual family income (effort
index) in the case of Portugal and in the average of the other Eu-
ropean countries, which must be considered the normality under this
point of view at our level of civilization and development and which
corresponded at that time to 13% of the average annual family income,
this deviation, as we said, has been affected by the permanent influence
of the simultaneous maintenance of the rent control system.

The resultant distortion in the global economy corresponded to a
total social transfer (with a doubtful justification), done via this rent
control at the expenses of the whole concerned property owners in favor
of their tenants which was, at the time, equivalent to 40% of the total
amount paid by the State as social assistance and in addition to it.

The before expressed doubt regarding the justification of this trans-
fer (which, anyhow, ought not be done at the expenses of the private
owners) is based in the fact that, accord-ing to inquiries contemporarily
officially performed, 73% of the beneficiaries of this transfer had “effort
indexes” smaller than 10%, and to more than 75% of the correspon-
dent property owners these meager incomes constituted more than 33%
of their reve-nues .

These data provide a perspective completely reversed of the real
social need to be dealt with, simultaneous with the political treason to

the small investors in dwellings for rent that has been referred before
in (13).

19 The chaotic situation in which the tax administration is in Portu-
gal constitutes another aspect of the cleavage of the 